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MEMOnANDUMfFoR THE"ﬁECORD

: fSUBJECT., Hearlng on H R. 3665, "Official Accountability Act
R ~of 1987 Before the Criminal Justice Subcommlttee,
House JudJCJary Committee -

"1, oOn 15 June 1988,. at 1000 hours, in Room 2237 Rayburn
House Office Building, I attended an. open . hearing on ‘ ,
legislation to provide criminal penalltles for violations of '
law by government officials involved in intelligence
operations (HR 3665). The open hearing was chaired by
‘Representative John Conyers (D., MI). Also in attendance were
Representatlves George Gekas (R., PA) and Don Edwards (D., CA).

2. The w1tnesses were divided into two. Panels. Panel I
consisted of Professor Loch Johnson, Political Science
Department, University of Georgia; Professor Harold Hongju
Koh, Yale University School of Law; and Gary Stern, Research-
Associate, American Civil Liberties Union. They each gave an
opening statément (attached). Panel II participants were to
be Professor Thomas Franck, Center for International Studies,
New York University School of Law; Professor Richard Falk,
Center for International Studles, Princeton University; and
Professor Jules Lobel, University of Pittsburgh School of
Law. Falk and Lobel statements are attached, although I did
not attend this portion of the hearing. S v

3. The Committee broke for a vote, after which they also
planned to recess for lunch, so I was unable to stay for the
" question and answer period. . C T

4, "Unfortunately, during the. time that I ‘was in
attendance at this hearing, there was no mention of whether
this bill would move forward anytime in the near future,
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Vact1v1t1es. But they also help those off1c1als who may be

M Chalrman, .
[ o : .
We very much apprec1ate thlS opportunlty to testlfy on

behalf of the Amerlcan C1v11 leertles Unlon on. H R. 3665. The

ACLU 1s a non-partlsan organlzatlon of over 250 000 members

dedlcated to the defense and enhancement of c1v1l llbertles"'

guaranteed by the Blll of nghts--.

'H.R. 3665 seeks to 1mpose crlmlnal penaltles for government

.goff1c1als who commlt natlonal securlty offenses. The ACLU

supports crlmlnal penaltles for off1c1als who v1olate the law 1n
the course of thelr off1c1a1 dutles.' Crlmlnal penaltles
reenforce the rule of law as the guldlng prlnc1ple of our

democratlc government ‘and embolden the precept that no person is

above the law. Such penaltles flrst serve to deter those

'off1c1als, who may ‘be tempted from engaglng in 111ega1

pressured 1nto an. 111ega1 actlon to resist such pressure by -
01t1ng the law ‘and the penaltles they mlght 1ncur.:j : o

| The Iran-Contra affair v1v1dly demonstrated the lengths that‘
government off1c1als w111 go to clrcumvent the law for what they
bellevegls‘a_hlgher purpose,nwhen they~fee1 that they can get

away with‘it.. Indeed, Colonel North testified that he was fully

w1111ng to be the "fall guy" and take all the polltlcal heat when :
the operatlon became publlc, but that never in his "w11dest |
dreams or nlghtmares" dld he env151on that he would be subject to
crlmlnal 11ab111ty ‘Had he known, he llkely would not have

carried out hlS covert mission. o S o ]
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It is essentlal that Congress make the law clear on thls
k

'1ssue. Many people, North 1nc1uded dlscounted the 1ntent of the

Boland amendment by assertlng that if Congress had really been

serlous 1t would have made lt-a crlme not to v1olate it. -Whllej“

o the 1nd1ctments handed down pursuant to Judge Walsh's
‘ .1nvest1gatlon show that the present laws already make 1t a crime

_to conduct an 1llegal covert operatlon, we. belleve that the law

should ‘now be drafted to apply dlrectly to the conduct of covert

' actlon so that future Colonel Norths w1ll be on notlce.

.Accordlngly, we strongly support amendlng the present and pendlng

Intelllgence Over51ght Acts to 1nclude crlmlnal penaltles for

anyone who engages 1n a covert operatlon that does not comply :

' w1th the reportlng requlrements.

" Yet, crlmlnal penaltles deal only with the after effects of
an 1llegal covert operatlon. They do not however, get at the

more fundamental problem, whlch is the 1ncongru1ty of conductlng

- secret covert operatlons 1n an open democratlc soc1ety Thus, in

‘ addltlon to crlmlnal penaltles,‘we urge the Congress to con51der-‘

imposing certaln substantlve 11m1ts -on the use of covert

operatlons as an. 1nstrument of U S. forelgn pollcy--for example,

‘a statutory ban on assass1natlons, on the overthrow of

democratlcally elected governments, and most 1mportantly, a’ ban

_on the use or support of covert paramllltary operatlons.

The ACLU holds the p051t10n that the Unlted States should
not engage ‘in any covert operatlons. Thls p051tlon is galnlng

w1der acceptance by many forelgn pollcy spec1allsts. - This past
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'w1nter,:for example,iformer Secretary of Defense Clark Cllfford

: ’
testlfled before both the House and Senate Intelllgence

Commlttees that "on balance covert act1v1t1es have harmed thls

country more: than they have helped us,ﬁ and that "unless we can

control covert act1v1t1es once and for all we may wish to

\abandon them "__

Covert operatlons not only make for bad forelgn pollcy, they

also 1nvar1ably subvert democratlc government by breedlng

’ dlsrespect for truth and the rule of 1aw. To keep a covert

operatlon secret government off1c1als must necessarlly lie to

the public. Once - down that road, they are compelled to lle to»:f‘

"'Congress, to’ other agenc1es, and even: to one another, not only to-

_keep the secret but also to malntaln control and power over

thelr realm of pollcy. Hav1ng succeeded so- well on the path of

vsecrecy and deceptlon,'lt does not take much for such off1c1als

to belleve that they can also break the law and get away w1th 1t.~

Such is- the story of Iran-Contra, as it ‘was: w1th the secret

"bomblng of Cambodla and the Watergate scandal beforehand and as’

it 1nev1tably w111 be when ‘some future Pre51dent relles on covert
actlon to conduct forelgn pollcy » ‘

: The ACLU has of late spent some tlme trylng to flgure out
how to translate our opp051tlon to covert actlon 1nto a concrete'a:

leglslatlve proposal | Our conclu51on 1s that as . a- flrst step

‘Congress should prOhlblt the use or support of" covert

paramllltary operatlons by requlrlng that all such operatlons be»l

publ;cly debated andvCongresslonallyAapproved._~(I have attached
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to thls testlmony a copy of an artlcle addre551ng thls 1ssue, -

»whlch I request be 1nc1uded ‘in the record )

The dec1s1on to take 51des 1n a mllltary confllct, in any

form, is one of the most 1mportant dec151ons for the government

to make. In a democratlc soc1ety, that dec1szon must be made

openly, and must have the support of Congress, whose power 1t is', p

to declare war. We would argue that Presidents conduct

,paramilitary operations covertly not to hide the United States's

role from the. adversary (that fact is v1rtually 1mposs1ble to
keep secret), but to hlde it from the Amerlcan people and the :
Congress, covert operatlons are a convenlent and temptlng |
shortcut around the procedural constralnts 1nherent 1n ‘and
demanded by our democratlc system.' |

As Robert McFarlane conceded in hls testlmony at thevIran—

Contra hearlngs, the Pre51dent and hls adv1sors "turned to covert

‘action . [1n Nlcaragua] because they thought they could not get .

Congre551onal support for overt act1v1t1es.ﬂ The same was true |
1n.Laos in 1963, Angolavln 1975 and Iran 1n-1985.= Henry'
Klss1nger testlfled to the Church Commlttee that the Pre51dent

used a covert operatlon to flght the war in Laos "because 1t ‘was

N less accountable."v When Congress found out about the Angola

operatlon, 1t stopped 1t.’ Had Congress found out about the sale

of weapons to Iran,'lt almost certalnly would have stopped that _»:,_

too.

Conversely, where Congress supports a paramllltary

_operatlon, such as the operatlon in Afghanlstan,»lts publlc
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approval need in no way undermlne the contlnued effectlveness of
.
the program. We would argue that as long as the substantlve

.goals of the operatlon recelve publlc scrutlny, the operatlonal
tdetalls—-the quantlty and quallty of the a551stance, as well as

'the names of third countrles who do not want thelr 1dent1t1es

revealed—-can remaln secret.
But to the extent that Congress contlnues to permlt the use_l_’

of covert operatlons, 1t must do so in. accordance with strlct

"reportlng and over51ght procedures,'whlch should 1nclude crlmlnal B

| penaltles for the know1ng and w1llfu1 fallure to ablde by these- .

requlrements.‘ Thus the ACLU supports the Intelllgence Over51ght
Act of 1988 as 1t was reported out of the House Intelllgence

Commlttee.; That b111 represents an 1mportant step forward from

,ex1st1ng law for purposes of over51ght and consultatlon.

However, the blll faces a serlous 1mped1ment An amendment

is currently belng con51dered that would for the flrst tlme

create crlmlnal penaltles for the unauthorlzed dlsclosure of

~',cla551f1ed 1nte111gence 1nformatlon--a leak’ statute.u Never

before has Congress enacted such a sweeplng law that “would

‘penallze the’ dlsclosure of: 1nformatlon to the publlc or the
'press. Whlle many members of Congress feel there may be a'.

_»problem w1th 1eaks, thls amendment 1s exce551ve in the way that

it~ encroaches on Congre551ona1 prerogatlves as well as on Flrst
Amendment rlghts., Congress should not enact any leglslatlon of
thls klnd w1thout conductlng a thorough analy51s of the 1ssue 1n f'

hearlngs and ensurlng full protectlon for the press.
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b ThetJﬁdieiaty éemmittee ihf§a£tieuiaftshculd,exerCiee'itsaxbj'
jurisdictienUOVefva-cfimiﬁaleieak‘statute‘;f‘thistkind.' ;,ﬁrée,
~,Members of thlS Commlttee to glve careful con51deratlon to thlsﬁ
’1amendment before it 1s attached to the Intelllgence Over51ght
| Act. | o | | |
| Mr. . Chalrman,-I thank you agaln for holdlng these hearlnge

| and for prov1d1ng the ACLU an opportunlty to testlfy.
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STATEMENT OF DR LOCH K. JOHNSON

PROFESSOR OF POLITICAL SCIENCE |
UNIVERSITY OF GEORGIA |
_Former;Assistant'to.the‘Chairman,:
.1hsenate belectjCommittee on'lntelligence;~r;y
Former Staff Director, Subcommittee on’ Oversight,

U S House Permanent Select Committee on Intelligence i

- "Foreign Policy and the Rule of Law - Some Historical Notes"

k ﬁTestimony Before the House Judiciary Subcommittee on Criminal Justicef “

Representative John Conyers, Jr., Chairman

June 15, 1988

Mr. Chairman,’I»am honored to be a member of this distinguiShed

fpanel assembled here to: examine a proposed law entitled the "Official

Accountability Act"v(H R- 3665); The purpose of . this bill introduced .

by you on:November 20, 1987 is "to provide for’ criminal penalties for

'Government officials who commit national security offenses. A

consideration of. recent foreign—policy Violations indicates why a

ir’measure like the one you. offer is in order. Foreign policy is ‘a vast
' domain and time is limited, f-1o) allow me to focus on intelligence

' operations--only one.portion of.whole, yet often at_the center of

controversy over the abuse of national-security powers.

"\”Democracy and'Intelligence

The central theme in my remarks this morning can be stated

succ1nct1y. democracy and secret intelligence organizations,_despite
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_ their seemingly inherent antithesis, can exist safely-and effectiVely
, within the same society--but only with the most careful precautions
'This tension between the concern of some, on the one hand about the

o proper supervision of the intelligence agencies and on . the other hand,

a willingness by others. to let them operate in full secrecy, 1lies at the

'heart of the dilemma'addressed bynH R.~3665 o "While there is a strong .
.'public interest - in the public disclosure of the functions of
_governmental agencies,i a senior official in the Central Intelligence

' Agency‘(CIA) once put it, kthere:is alsoealstrong public‘interest in;the o

effective functioning of an intelligence:service,"'

Democracy and intelligence, in a word, represent values that ‘are in

"conflict, pulling one against the other._ Democracy rests on the
'assumption that government should be conducted openly, that decision
”should be preceded by wide public debate, that the rule of law is more

B trustworthy than the rule of man, that officials ought to be held

accountable for their acts.' Ours‘is 'a government of laws and not of

! wrote‘John Adams'intovthe'Massachusetts state constitution*in

1780. In contrast, intelligence operations depend upon secrecy and

_'limited debate, and often involve the. v1olation of ethics and laws in
fthose countries overseas where U S agents operate, ‘as well .as the use

of tactics or’ "dirty tricks that seem far -removed from the accepted

philosophical tenets of democratic theory--lying, sabotage, even
clandestine warfare and assass1nation in times of peace.

One. possible response to the democracy—versus—intelligence dilemma

~is to eliminate, or sharply curtail, U S intelligence operations."Yet,

to abolish or emasculate the intelligence agencies would be an act of .

'folly, for while they canf-and haveffposed apthreat_to~democracyﬂfrom
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within,.they also provide a vital protectionifor democracy againstb

.serious_threats from‘abroad. Here is the paradox. ‘And from this

~paradox comes the central*challenge to guard against intelligence

excesses anathema to an open society while, at the same time, holding
high the intelligence shield against dangers from beyond these shores.
In the_renewed public debate stirred by the Iran—contra scandal of

1986-87, citizens of the United States'andvtheir‘elected'representatives o

" must determine‘what'kinds of intelligence operations'they’are unwilling
: to allow and what“operations the nation must?tolerate invorder to
:protect itself in a world'filled with enmity, terrorists, and doomsday :
. weapons;' Responsible officials--elected and appointed--must guarantee
" through vigorous program review (oversight) that the nation s spymastersb__
) and agents are:held_accountable and operate firmly within the
ﬂestablished boundaries.‘ Under the provisions of H.R. 3665, those R

t individuals who transgress these boundaries would ‘quite properly, be

»held criminally accountable for their disregard of the legal standards

,_The hlstorical records suggests that the deterrent of criminal sanctions;

' may be,necessary to curb the excessive'zeal of some foreign—policy

officials. -

: Intelligencevand the Law: A Stormy History

' The. modern American intelligence community was. established by the

. National Security Act of 1947, with amendments in 1949.v Prior to the
'F;Iran—contra affair, the history of these secret agencies reflected a
'_three—staged evolution toward greater democratic control. The first‘
vr;phase, the Era of Trust (1947 74), was’ a time when the intelligence
:agencies were permitted almost complete discretion tovchart their own

- courses; free of meaningful scrutiny by overseers in the Congress or




ﬁieven the.White House.:vfhis(state'of benign neglect changed dramatically_-y~

- in the aftermath ofra-series'of articles published in the New York Times

"throughout'December.of 1974. These articles charged the»CIA;withitheII
zconduct of unsavory operations against a democratically elected regime
in’ Chile and more startling, with "massive spying at-home Thef
' American public itself had become the obJect of the CIA s dark trades,
‘,f.as the Orwellian vision of Big Brother moved from the- pages of 1984 to'
" the headlines of the nation&;leading new5papers. | |
The second phase, the Era of Skepticism (1975 76), saw the

'intelligence agencies reel under the impact of investigations led by

,public officials on Capitol Hill and in the White House, now suddenly . |

skeptical about the trust.they had ‘long placedvin America s secret
-bservice. Among intelligence officers, this season of inquiry is’ still
remembered painfully as the "Year of . the Firestorm and the time of the

"Intelligence Wars The investigations released a torrent of

"'information on. the previously invisible side of American government.

i The extensive hearings and reports published by the investigators stood

'several feet high and chronicled in chilling detail the dangers posed
fby the intelligence agencies,vwhen misused ‘ If anyone had forgotten the'
,perils of hidden and unfettered power-—despite the still fresh
hrevelations‘of;the~Watergate scandal-fhere were some,unpleasantv
r”reminders.l'; | = o “ . -

The third phase, the Era of Uneasy Partnership (1976 86), w1tnessed
a closer legislative monitoring of the intelligence community and a
iheightened public awareness,of-its mission—faf"democratization of u.s.
Aintelligence policy. The Congress createdrformal.intelligence'over51ght

committees, intelligence budgets underwent scrutiny by legislators and
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f:their staff hearings on intelligence issues became commonplace, and,
- mew laws tightened legislative‘supervision over covert action,. |
(electronic surveillance, and other importantbintelligence operationsr-
The fourth and current phase in the evolution of modetn American'
t intelligence, the Era_of Distrust.(1986f )f began with-press .
ﬂ_disclosures in November of 1986 revealing the secret sale of‘U,S. arms'
(to Iran; Sincevthe House and’Senate'intelligence oversight"commmittees :
‘had no knowledge of this operation before the newspaper accounts - '
;emanating from the Middle East (replete with their allegations of CIA
”involvement)f the disclOsures.raised.serious-doubts among'legislators ; )
vabout thefintelligence community's willingness~to'honor'the:new |
--oversight arrangements., These arrangements required by 1aw (the
Hughes—Ryan Act of 1974 and the Intelligence Accountability ‘Act’ of
1980) , formal reports to the,Intelligence,Committees on secret arms-
:sales-and otherhcovert actions? gx.' | B |
| ‘further‘chargeshthat the'profits from;the7arms-sales'may-havevbeen
Jchanneled through Swiss bank accounts to financelthe contras in |
EghNicaragua, despite an act of Congress (the Boland Amendment) limiting
V'government involvment in the supply of weapons to the counter— .
:i‘revolutionaries, added fuel to the fires of criticism against the CIA
Lj:gathering strength on Cap1tol Hill.f With the echoes of the 1975 76
bllintelligence investigations still faintly lingering, the nation took up‘
;the debate once more between those who advocated democratic controls v,;':
'::;over;the_CIA andvits siSter agencies‘and those who favored turningvback:t:f
.thehc10ck to‘the-Era of'Trust. o | o |
This thumbna11 historical sketch suggests three broad conclusions;‘

First, intelligence oversight has varied in intensity over the years, .
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from benign neglect in its earliestrStages_tola1marked'assertiveness in

1975 when:CongreSS'beganrto’demand a'restoration-of.its authority.aCross

the board. Second in the decade from 1976 to 1986 intelligence policy

became more accountable on the whole and therefore, more democratic-— ‘

-,without losing its effectiveness.: And'”third the Iran—contra scandal
uprevealed that serious flaws continue to exist in the established

vprecautions'against the abuse of.power by the intelligence agencies'and

the National Security Council (NSC) The checks put in place from
1975 80 failed to stop——or even alert Congress to--this unfortunate .

operation, planned .and executed by the NSC staff with support from the

. CIA. The American experiment in balancing the intelligence mission with

7accountability had been dealt a serious blow.’ The search for improved

safeguards was taken up again, of-which,the bill before’us is one .
illustration.vv | ‘ | o

” | 3V3;Pathways

"15 reference to“the'Bourbons,iChevalier de‘Panat»wrote"in’a letter

to Mallet du Pan in. January of 1796.‘ "They have learned nothing, and

have forgotten nothing v Though the vast maJority of America s

intelligence officials have served the nation with honor, skill, and a

"respect for the law, some eVidentally have 1earned nothing about the' '

-

importance of accountability and have forgotten nothing about how to

evade it,f They must be instructed anew. Toward this end, permit me to

B offer a brief three-point proposal that I think would move the nation
'toward an improved balance between democracy and accountability in’ its

‘conduct of national-security policy.

First, Congress must clarify its reporting expectations for

foreign—policy initiatives. The requirement of-prior notification to
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‘the- Congress for all. important intelligence Operations, as‘advocated in f
",the 1980 Intelligence Accountability Act (with the possibility of

limiting notice temporarily to eight congressional leaders in a time of
‘extraordinary circumstances), remains, in my view,‘the appropriate
'standard If ‘the executive branch fails to: inform the Congress in
; advance of key : initiatives, legislators will be unable to evaluate ‘the
-imerits of propbsals befdre'they.are set.in motion The spirit of the
.VConstitution grants Congress an opportunity for ‘a- fair appraisal not
simply a fa1t accompli. | | . | | |

Second, Congress should 1nstitute legalisanctions against those who

'refuse, as the. Chairman has put it, "to: abide by the principles of
legality" in the conduct of foreign policy, .and against those who lie - tov
-congressional panels (or withhold the truth, which amounts to the ‘same
thing) Here is where H. R 3665 comes in to play Its-sectionbon :-
"Prohibitions" (Sec.72902) ought to underscore congressional in51stence
‘. that the. nation s laws must be obeyed by government officials. I would =
i,only modify the language slightly to include 'b".;i;;. shall order,

engage, or otherwise encourage the planning of ,_. . This would help"

emphasize_ the point that the NSC staff (and other ent1t1es) should not

. encourage private indiv1duals and foreign countries to violate U S. law :
. on its behalf, as‘occurred during’the Iran—contra episode.

In Section 2904 ("Sanctions"),_the Subcommittee may want to R

strengthen (b)(l) with stiffer penalties, say, may be imprisoned fOr

‘not less than ‘one. year ‘nor 'more than ten years and may be fined mot more'

than $100,000 and as ‘an alternative to imprisonment, may be sentenced
to an equivalent period of. civ1lian work , ;'. R ¢ commend'the “

o Chairman and:the other Subcommittee members for the leadership they have .
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'provided'with this'useful measure:tofreStore'credibility_to.the'nation's vf

national-security statutes.'
Third, and a larger problem that passage of H. R 3665 should help

address but which it cannot alone correct, lies in the continuing

o unwillingness of some executive officials to honor the procedural

safeguards already in place, and, as the Inouye-Hamilton Committee put
it, t0'"deal'in a spiritvof good faith~with the,Congress.1 When asked‘
by congressional investigators on that panel why he had withheld

information from the Intelligence Committees about the secret sale of‘

arms to Iran, the President s assistant for national security affairs,'w

Vice Admiral John M. Poindexter, responded. "Ivsimply didn't t want any‘

outside interference.v_
Even months after the embarrassing revelations of the Iran-contra

investigation, and following his: own admission that he, too, had lied to

"Congress, the Assistant Secretary of State for Latin American, Elliott
‘Abrams, had ‘the gall to declare publicly that a recently issued CIA

"reprimand against one of its officers who had also lied to Congress_'

"would send exactly the wrong signal ‘to” young officers at the Agency.

In fact, it sent precisely the right signal——the same one presented by

H R. 3665 that improper acts carry penaltles. If a wrong signal" has
been sent, surely it comes from Abrams s continuance in office, despite'
his apparent deep—seated attitude of disdain toward the entire concept y
of congressional accountability

| Looking back over the events of the Iran—contra scandal President

Jimmy Carter s national security adviser, Dr. Zbigniew Brzezinski

recalled that w1thholding information about important intelligence

'operations from the president (as evidentally occurred during the
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Iran—cOntra‘affair) " -.; . . simply didn t occur to us. " There was,fif“
you will a legalistic, an ethical mind-set which simply precluded that

as a possibility .,,Z.'." Similarly, Carter s former CIA Director,.

-AdmiralfStansfield Turner, underlines the significance of the tone you

set in office S ,"-_Iniventuring an explanation as'tofhow the Iran—

contra excesses could have occurred, President Ronald Reagan's former _

- Secretary of State, Alexander Haig;“has‘commented: "An’atmOSphere was

created .,,' "-'The importance»of'a’sensitive'to 1aW‘and<propriety among

government officials can hardly be stressed enough Asyalways, the

quality and integrity of office-holders,'along with their attitudes

toward Congress ‘and the give-and—take that is the hallmark of democracy, '
will determine in large measure how well America s experiment in self-
government works.'

A Challenging Agenda

In light of this nation 5 ongoing need for .an effective

intelligence service in a dangerous world the obJective must be not to-

ban important foreign operations but—-in so far as possible-—to bring

them within a democratic framework '»The remedies are well-known, though

difficult' at every level in the government, accountability will
continue to depend upon clear guidelines, timely reporting, honest

officials, and dedicated overseers w1lling to invest the time required

. to review the conduct of foreign policyf-through hearings,_audits,

vinspections,“and less formal discussions_with ayrange'of government

offiCials._ ?o_thisdlist,:H,R,53665~addsjanotherjvital'ingredientt‘
penalities for those who insist on‘the‘adoptioniof their'will over'the
public’s-willr’-And overarching these;presciptions must be aispirit of .

cooperationvbetween foreign policy leaders in the executive and the
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o legislative branches-—the "good faith" extolled by the Inouye—Hamilton' 't
<pane1 With this mixture, a challenging but reachable goal “the United Q“"
States can enjoy both democracy and national security..t‘

~ Thank you, Mg; Chairman,

10
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HAROLD HONGJU KOH
Associate Professor of Law, Yale University

_On H.R. 3665 the Official Accountability Act
S . . - Before The -

- UNITED STATES HOUSE OF REPRESENTATIVES
o . COMMITTEE ON THE JUDICIARY
_ suncomn'rss ON cnnmm. JUSTICE

June 15, 1988

Chairnan Conyers_and:nenbers'ofpthehsubconmitteef

I am grateful for this opportunity to'otfer.you‘ny viewsvoniH;R;_366§,
" the Official AccountabilityvAct -and nore'broadly on.the need'forvneu o
_ national securlty 1egislation in the wake of the Iran Contra Affair I am
an Assoc1ate Professor of Law at the Yale Law School specializing ini'vv

_ 1nternat10na1 law and the Constitution and Foreign'Affairs. .Before'coming

to'Yale I served from 1983 to 1985 as an Attorney Adviser at the Office of‘

.Legal Counsel of the Department of Justice, where I worked prlmarily on
”matters relating to 1nternationa1 and foreign affairs law

Let me first applaud both the;Subcommittee.and 1ts chairman'forf;

holding these hearings which are long overdue - T am in the.proceSS of "'

completing an. article that w111 appear shortly in the Yale Law Journal -
which analyzes the recently completed House and Senat Select Committee
1nvest1gations of the Iran Contra Affair 1 In that artlcle which I w111
:submit upon publitatlon as a supplement to this.testlmony,,l aréue-that.two
vcompeting conventional w1sdoms about the’ Iran Contra Affair have recently

taken hold among Members of Congress and the American public “The first

1See Koh “Why the- Pre51dent (Almost) Always Wins in Foreign =
Affairs: Lessons of the Iran- Contra Affair ” 97 Yale L. J. :
(No. 7) (forthcomlng June 1988)
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and unwise” or ”unconscionably meddlesome}

suggested by the reports of both the Tower Commission and the majority

members of the Iran- Contra Commlttees is. that the Iran Contra. Affalr

resulted prlmarlly from a failure of people - not 1aws.2 Under this view,

Congress need not now consxder new natronal security leglslatlon because

in the majority's words"”Congress cannot 1eg151ate good Judgment honesty,
or fidelity to law.”3’
- A second, contradictory conventional wisdom, which the Iran-Contra

commlttees m1nor1ty members have asserted is:that the Iran-Contra

. hearings represented yet another effort by Congress to ”m1cromanage

foreign policy by 1ega1121ng forelgn polrcy d1fferences between the

rpolitical branches of the government _ Accordlng to this view a

congre551ona1 effort to. enact new national securlty leglslatlon would‘not

only be unnecessary; but in the'mlnorltyvs words, either unconstitutional
In my Judgment both of these conventlonal nlsdoms are false CThe

first suggests that new, 1aWS are unnecessary because our nat10na1 securlty

system is ultimatelyvself-regulatlng; the second suggests that we need no

 25¢¢ Report of the Congressional Comms. Investigating the Iran-Contra

"Affair, S. Rep. No. 216, H.R. Rep. No. 433, 100th Cong., lst Sess. 423

(1987) [herelnafter Iran-Contra Report.](”the Iran-Contra Affair resulted
from the failure of individuals to observe the law”); President’s Special

- Review Board, The Tower Commission Report 4 (New York Times ed. 1987)" (”The

problems we examined in the case of Iran/Contra caused us deep concern.
But their solutlon does mnot’ 11e in revamping the Natlonal Securlty Counc11
system.”). : -

3Iran Contra Report supra note 2, at 423. The vast bulk of .
the 690- -page Report recounts facts and, 1egal violations, with -
only four and one-half pages of the majority report and ‘three
pages of the minority report discussing recommendations for
legislative reform. See id. at A23 27 583 85

élgé;at 583'(minor1ty report).'

| Declassified in Part - Sanitized Cojoy Approved fof Release 2012/11/14 : CIA-RDP90M700005R001 109;171,00,29_2-




*“Declassified in Part - Sanitized Copy Approved for Release 2012/11/14 - CIA-RDP9OMOO005R001100110029-2

I2d

new laws because that syStem.is currentlyfoverpregulated. 1 disagree with

,.Both conclusions. In'my view, the Iran Contra Affair revealed ‘that our_

national security system is inadequately_regulated.A The’Affair stemmedv

. neither from bad“people-violatingwgood'laws;(as‘the'various:inveStigators -

~concluded), or from good people'violating'bad.laWS (as'some'Administration

supporters have maintained). but- from mlsgulded people v1olat1ng

: ineffective laws. ~If, as 1 believe the Iran Contra Affair resulted not

just from a'failure’of'legalfenforcement,fbut a more*fundamental failure of .
legal structure, then the time is now rlpe for Congress to undertake a

systematic recon51deration of the ‘proper relationship between the

President, Congress;vand'the courts in foreign affairs.-VLet me-explain my -

conclusion by first outlining my viev_of.the proPer precedent, problem,land_g:

grescription for the Iraanontra Affair and second, by briefly evaluating

_the merits ‘and demerits of the. current proposal

I.'The'Precedent
A common misperception among many. Members -of Congress,and the media

has been that the hiStorical precedent for "Contragate?:was'Watergate. ‘But

“if one looks back not at,thevhistory.ofypresidential}scandals, but across. -
-theﬂspectruonf'recent U.s. foreign policy concerns -- war powers, treaty

‘affairs emergency economic power armsrsales’ military aid and covert - -

operations -- one recognizes that the relevant historlcal precedent for the
Iran-Contra Affair was not.Watergate our - most recent pre51dent1a1 scandal
but rather, Vietnam, our most memorable foreign pollcy failure 5_

_In‘almost every 1mportant realn of_forelgn policy, a‘growxng~pattern

Oa brief history of each of these areas is provxded in Koh

supra note -1.
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of execut1ve domlnance in forelgn affalrs'---the so- called ”Imperial
- Presidency‘ --,contrlbuted to the V1etnam dlsaster After V1etnam

' Congress spent the balance of the decade pa551ng many- curatlve statutes

whose names are famlllar to all of us: ‘to regulate war-powers the Uar

Powers Resolutxon6 in treaty affalrs, the Case Zablock1 Act7‘ in the area

: of,emergenCy.economlc power the Internatlonal Emergency Economic Powers

9 1n arms-sales the Arms.Export o

Control Act of 1976 10 in m111tary and paramllltary aid, the‘Hughes-Ryan_.
Amendment to the Forelgn A551stance Act 11, nd in forelgn 1ntelligence _thﬁ,
Intelligence Over51ght Act of 1980 12 | | |
| | II The Problem

vAcceptinglthat Vletnam and not,Watergate was thelprecedent for the

Iran-Contra Affair, the real problem the'Affair»exposes is that the pattern

‘of executive avoidance of legislative constraint in foreign affairs which
‘led to Vietnam continues even todayi. What'is most SCriking’about the Iran-

fContra Affalr is that it happened even though all of these post Vletnam era

statutes were on the books; In each of these statutes, Congress sought to

‘impose upon the PresidentZCertain,restrictions whose basic premlses.heﬂ

6so U.s. c. §§ 1561 1548 (1982)

7See Transmlttal Act 1U. S C § 112b (1982)(Case Zablockl :
Act). , Lo

850 u.s.c. §§-1701-1706'(1982)j1 o
950 U.s.C. 8§ 1601- 1651 (1982)

10Internatlonal Securlty Assistance and Arms Export Control
Act of 1976, 22 U.S.C. §§ 2751-2796 (1982) : :

1122 y.s.c. § 2422 (1974)

1250 U.s. C.'§ 413 (1982)
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xsug:
mapparently_did'notjacceptr: Although’the,President signed:nearly'allhof,"
these statutes,-duringltheilran-contra Aftair eiecutive'branch officials
e1ther Jumped through their loopholes -or 51mply v1olated them

This pattern has occurred not only in the spheres of covert operations-
~and military aid, in which the Iran -Contra Affair occurred but also in
other areas of U.S. foreign policy. In 1973 Congress passed the War
”Powers Resolution to require the Pre51dent to,report‘and consult with
Congress before committing and maintainingrU.S. armed'forceshinbhostile
situations abroad, but\today} more than a year after.the Iraqihattack on
the U.S;Sl Stark, Congress'has_still to‘receive a formal War Powers report
from thevPresident'regarding U.ngactivities'intthe Persian Gulf;‘ In 1972,
Congress'passed the Case-iablocki"Act-to enhance congressional'involvement )
in treaty affairs, but in recent years we have w1tnessed this
‘ Administratlon s attempt to ”reinterpret” the 1972 Anti- Ballistic Missile '
Treatyvw1thout_congressronal 1nput, 1n order to accommodate the Strategic
Defense Initiative.bInvl976 Congress passed the'ArmsiExport Control Act.to
: enSure'congressional-participation in approving_majorrafms_sales,_but;even
after the Iran-Contra Affair.theaAdministration‘has:triea-to:seli-advanced
weapons to Middle Eastern;countries over‘substantial"congressional
bobjections. |

' In short the Iran- Contra Affair is only the tip of a much larger
‘iceberg that germinatedbdurlng the Vietnam War. It was Vietnam that -
spurred Congress to pass the War Powers Resolution.in an attempt to

regulate overtzexecutive warmaklng But the Resolution only drove overt

‘warmaking underground; stimulating the Executive to_substitute covert for

overt‘operationstand to transfer control of those operations from the
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military establishment to thedintélligence agencies fparticularly,the CIA.

A‘CongreSs regulation of the CIA through spec1al over51ght committees then

led that agency during the Iran- Contra Affair to shift some of 1ts
activities to an unregulated entlty, the Natlonal Security Counc11 (NSC)

When the NSC staff found its own resources.lnadequate to execute those

-covert -operations, it subcontracted its duties to private agents and

financed the payments with contributions'from.private'parties and'foreignb
governments.1 Enisting‘congressional restrictions on overt arms sales then
led NSC off1c1als and their delegates to sell arms to Iran covertly thnd
after the Boland Amendments13 restrlcted-offrclal UrS. fundlng to the -
contras, milxtary aid was»prlvatized.v In short, the,iranJContra Affalr_‘
illustrates-a pattern familiar to any government,regulator: each succeeding
congressional effort to-catch?upvuith executive‘evasion of_legislatlve
controlsxhas served only.tolshlft executive aCtivlty into'neu patterns of
evasion.

' What all of.thisisuggests is‘that'the Iran-Contra;Affair exposeds
systemic, rather‘than localized; problems ln thejAmerican foreign policy
process. Congressf.generalleffort after Vietnam to reassert its |
constitutional role across the many spheres of forelgn pollcymaking has not

succeeded. The real unanswered questlons of the Iran Contra Affair,

~ therefore, are not questlons of 1nd1v1dua1 respon51b111ty -- ”what d1d the

Pre51dent (or for that matter, the V1ce Pre31dent) know and when. d1d they

13The Boland Amendments, 'Vhlch Were:attached;to suééésslée
appropriations bills between 1982 and 1986, generally prohlblted the -

expenditure of funds ”available” to.any ”entlty of the United States

involved in intelligence activities” for assistance to the ”“Nicaraguan
democratic resistance to support military or paramilitary operations in
Nicaragua.” See Iran-Contra Report supra note 2, at 395-407 (cataloging

. various amendments)

Declassified in Part - Sanitized Copy ApproVed for Release 2012/11/14 - CIA;RDP9OMOOOO5ROO1:1001 10029-2




Declassified in Part - Sanitized Copy Approved for Release 2012/11/14 : CIA-RDP9OMOO005R001100110029-2

S e
,7. ‘

’.kﬁow,it?” -- but father, a méfe basiq,é&gﬁg&g;gl-QQestiéni‘?why;hasﬁ't -

' Congress 5egﬁ:ab1é to'faréevthé f;esidéﬁt to keep his bargains:in foreign"  _.
affairs?”  orr:to-p§t"it.aﬁothef way, “why doesvfhe;?resident éontinuehﬁo_'
'Qin in'ﬁaﬁionalvéecurity affairs?” | |

The ansﬁer t§ thattqpéstioﬁ, Iiﬁbuid.argué. iiés'iﬁ a‘combination of

thfee inétitu;ional-factérg ;hat hirror genefél charaéteristiéé of ;he
Eiecutive; Legislativé, and Judicial Branéhes: what 1 willvca1l>Exeéutiv§_.
Initiative,>Cbngressi§nal:Aéqpiésqénce,rand»Judiciai Toierance} First,”andf
most ob&iougly,'thé'Presiden;y.has{w§n~be§aq$eyitIhaé iﬁstituﬁionél
incentives:to take fhe initiative in for;ign aff#ifs, and in facf has often
doné‘sp by coﬁétruing»law; that were enacgedmfo constrain execﬁtive
authoriCy as authofizingvits_actions.v Séconﬁ; the ?residéﬁt'has won

‘ »v because Congresérhaé pgrsistentlyvécguiesced ih Qhat he has done,.which in
instituﬁionéi terms means that it.haé §n1y.ra}e1y succgeded'in forcing

" votes on joint’fesoiutions that challehgé.che'PreSidént’svfbreign boliqy

aqtioﬁé_aﬁd'oVérfiding his vétqgs»by moré thaﬁ a two;ﬁhirds vbﬁé_in each

i o hoﬁsé. Third and pérhaps ﬁos; ihpo:;égt, the Pfesident'has woﬁvbeéauSe the

federal courts have usually tolerated hié actéi'_Thé:courts ﬁgyg condéqed

the President’s initiativeévin th-wajs; éither by hearing those challenges

on fﬁe ﬁerits‘aﬁd,ruling in favorvpf tﬁétPfésident,lb:or more.freQﬁently,

o by fef;singfﬁo héar:conggegsidﬁaiuér priVéfe cha}igﬁées;bfougﬁt against S

| those’acts\on the'grqﬁnd_that the p1ai£tiff"1acks‘sﬁaﬁﬂing;a;ﬁé deféndant

is immune; the question is nonjusticiable, not ripe, or moot; or that

 l4see, e.g., INS v. Chadha, 462 U.S. 919 (1983); Dames & .
Moore v. Regan, 453 U.S.v654'(1981). , ¥
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relief is 1nappropriate
The result of thls three part comblnatlon of executive inltiative, lt .
congressional acqulescence, and Jud1c1a1‘tolerance'1s_that_in almost‘every
case, the President wins.iclf.the exeéutive Branch poSSessespStatutorylor
, constitutionalvauthority to‘act and Congress approves.or.acouiescesAln his
.initiative thelPresidentzwins. If.CongreSS does notfvauieSCe but lacks‘
the politlcal will. elther to cut. off approprlatlons for an act or to
sustain a joint resolutlon.opp951ng that act Aver‘a_pre51dent1al veto,ltne
President again wins. If a_Member'of Congress or aiprlvate-individual'
attempts to challenge the Presrdent s action rn ‘court, ‘the courts will
likely refuse to hear that challenge on Just1c1ab111ty grounds.‘ And even
if the p131nt1ffs.somehow surmount a11 Jud1c1al obstacles and persuade the
courts to'hear thelr challenge on.thevmerlts, the courts will’usually rule
‘in.the.President’s’favor{ \Sofwhateverwtne scenario; tnebbottom llne.is.the
_same: thebPresident almost always seems totwin in fér?ign‘affairsf As the
.Iran;Contra Affairlillustrates;fovervtime thls state'of;affairs has_l' |
increasingly insulated execntlve brancn‘juogments froniexternal scrutiny By_.
either Congress‘or the conrts; naking;itlincreasingly difficult to hold -

- executive officials accountable for their acts.

 III. The Prescription |
- 1f theserare_the preceoent'and theiproblen;fQhat"policytprescriptionv
1wou1d prevent future lranecontra Afféirs?_fAithough.theifower Commission
and the IranvContra conmittees focused;éimOSt entlrely.on'the institutlonal»

sources of executive adventurism within the executive branch, my analysis

”15§gg, e.g. Conyers v. Reagan, 765:F.26 112A4(D.C.'Cir.
1985); Lowry v. Reagan, 676 F. Supp. 333 (D.C.D.C. 1987).
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suggests that;é;y 1égisiative effortlshoolo 51So_foous‘On.the”soUrces_of :
oﬁdoe.congreSSiohal:acguiescehCe1and:jodicial toleranoe,iohioh'haye
contributed eqoaliy:to recent erecotive ekcesses. ‘Io socoeed, new
legislatioo ﬁust seek tozrestore toe oonstitutiopai equilibrium of:the_
national seourity system not only by restrainrng the Executive;:but also oy
increasiog the particioation of both Congress ahd the coorts'in foreign’
pollcy declslonmaklng, thereby rev1ta1121ng those branches as 1nstitut10nal
counterwelghts to the Pre51dent
1 do:not'say this to'eooourage either:congressionai micromanagement or

‘imprudent:judicial activism in fOreign policy matters. A11 I am saying is
that any new leglslatlon should aim at reducxng the 1solat10n that
> currently.surrounds execotlve‘oraooh actlyltles, enhancing 1nterna1 '
'exeootive Braoch.deliberations, and,increasing coﬁgressiooal-executive
dlalogue while b331c forelgn pollcy ObJeCtlves are belng set and particular
4p011cy 1n1t1at1ves are belng 1mp1emented

| “How, concretely,:should thlS be.dpne? .AlthUgH-the bill before\us. -
laudablybtries_to_prooote_some'of these,ends, i_think;the»lran-Contra ’

Affair demonstrates that even more'ambitiOus legislation'iS»neCessary.

What we really need is a new national securlty charter”.--iwhat Professor.
-Gerhard Casper has called ”framework” leglslatlonl6fa-fthat*wouldlattempt .
16”[C]onstltutlonal framework’ 1eglslat10n .

‘interprets the Constitution by prov1d1ng a legal framework for ‘
the governmental decisionmaking process.” Casper,
.”Constitutional Constraints on the" Conduct of Forelgn and Defense
Policy: A Nonjudicial Model,” 43 U. Chi. L. Rev. 463, 482

. (1976) . Accord Casper, “The Constitutional Organlzatlon of the
Government,” 26 Wm. & Mary L. Rev. 177, 187 93 (1985)(1nc1ud1ng
National Emergencies Act of 1976, Congre551onal Budget and
Impoundment and Control Act of. 1974, and War Powers Resolutlon .as
-examples of such framework statutes)
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’L:to reorganize the policymaklng process across’ several fieldsvof foreign ’
v‘affalrs To those who would say that Congress could never agree upon such

omnlbus natlonai securlty leglslatlon ‘let me pornt out that Congress

» ;enacted prec1se1y thls klnd of charter leglslatlon forty years ago 'when'it

passed the Natxonal Securlty Act of 19&7. That statute created the.

NationailSecurity Council, the‘CentraiaIntelligence Agency, the Joint’

Chiefs of‘Staff, and the Denartmentjof_Defense; 'in 19&7,.Congress made one_'

great;error; it failed to'define either its own’role or the roie:of the

courts in'thevnationaihsecurit} system; 'Although Congress partly redressed”

those omissrons in-the'laws rt passed after Vietnam, I would argue that the

time is now rlpe for ‘a new Nat10na1 Securlty Reform Act of 1988 <- . like the"

‘Tax’ Reform Act of 1986 the Gramm Rudman Holllngs budget reform
leglslatlon, or . the Trade Reform Act that Congress is still attempting to-
passbe- uhich would redeflne.the role that.all three branches playrin our
national'security system. N

"How broadhshouldvsuch iegislation:be? Ideally; such afframeuork"i
‘statute would replacevthe'patChwork of'statutes;:eieCutiveoorders;fnational
 security decision'directiyes, and informal.aCCords:that currentlyrgouern
‘nationa}VsecurityHaffairs by reenacting invfiue separate trtles thefWar‘u.
.Pouers.ﬁesolution, ‘the International'EmergenCy Economic.fdwers Act,.the
_Arms Export Contr01~Act' the Intelllgence Oversrght Act and the.prorisions |
of the 1947 Natlonal Secur1ty Act that govern the structure and operation
‘of.the-Natlonal Securrty Councrl.' At the”same txme,‘the charter should-'.~
repeal other obsolete statutes such'as the:so;called.;hostageCAct:of-

'1868 ”17 to wh1ch Ollver North made reference durlng the Iran Contra

1722 U.s.c.v§ 1732 (1982).
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“Affair, and address guestions-régarding congressional-executive

consultation in the making of international agreements, internal

‘intelligence agency control procedures, and judicial review of executive .

action in foreign affaitsi
" Now is not the time .to detail every provision of such a national

security charter; my forthcoming érticlé suggests a number of specific'

zlegisiative.réfotms that 1 bélieve'Congress'should consider. To encourage

fuller internal executive branch examination of the 1egélity of proposed .

" covert actions, for example, I suggest a general statutory requi:emeht of

interagency review of executive branch legal opinions that authorize covert

actions. To lessen congressional ignorance of or acquiescence in executive

acts, I recommend the creation within Congress of a core group of Members -

- perhaps the majority and minority leaders of each House and the chairmen

and ranking members of the existing'afmed_serviées,_foreign affairs,
intelligence, and judiciary committees -- with whom the President and his

staff could regularly meet and consult on national secﬁrity matters,"If_

"also suggest a formalized committee practice of filing written-”éduﬁter-

‘reports” either acCepting or rejecting the President’s legal jﬁstifiCation

for each war powers_feport or intelligence finding, to cfeate a written_

record against which Congress may test executive claims of congressional

‘acquiescence. To authorize more frequent judicial consideration of

challenges to executive conduct, I would recommend that new'legislatidn

containﬂ”congressiOnal standing’ prov151ons of the cype that Congress

_recently placed in the Gramm Rudman Holllngs budget balanc1ng b111 18 4

18Congressman Synar 1nvoked this clause to brlng his
successful challenge to that legislation. See Bowsher v. Synar

4106 S. Ct. 3181 (1986).- To 11m1t an 1nf1ux of lltlgatlon
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statutory cause of action to challenge v1olations of the omnxbus law and
'prov1s1ons stating that v1olat10ns of the national security statutes do not
”’constltute nonjust1c1ab1e p011t1ca1 questlons” that courts’ can abstain.

from deciding F1na11y, to make these reform proposals more palatable to.

the Presldent I would suggest that Congress couple them to prov1sions that

‘expressly authorlze the Pre51dent to engage in actlvitles for which he

currently 1acks express statutory authorlzatlon for example to commit

troops overseas for the short- term purpose of resculng endangered U S.
citizens, or to_authorlze the use of covert operations under certain A
carefully:specified circumstances. |
IVi fhe Current Proposal o
Let me:eOmment briefiy onhwhere the billrbefore us; H;R.43665, fits

into this broader picture. “As drafted, this bill would imposehcriminal

penalties upon U.S: governmentiofficialsvor persons receiving direct or

1nd1rect compensation from the Unlted States who‘ order orfengage in the
planning of, preparatlon for, 1n1tlat10n or conduct of any 1nte111gence
activity which violates any statute or Executive Order 1n_force'or |
international agreements to whrch the United’States is'a‘party”,
Furthermore,fthe bill denies defendants the defense of superior otdersk

unless they ”did‘not’know.and-could not reasonably have been expected to

know that the act ordered was unlawful.”

1 understand that other witnesses will speak to the constitutionality

“of the bill,iwhich encompasses,bothhcongreSS’:authofity under the

- Constitution to enact it ‘and the hill’s.consiStency with the President’s:

Congress could impose a statutory requirement that such suits not

" be brought until an individual Member had adopted hlS or her
_leglslatlve remedies.
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.foreign affairs‘authority‘and.a_criminal defendant’s entitlement to due

process of law If you wlsh Ilwbuld be happy'tofexpressemyjounlviews_on f._

‘those issues in. response to your questions Let me speak to tuordifferent-
" issues: the bill's,wisdom as a mattervof public~policy and its-enforcementt

,mechanisms. fj

As a matter of public policy, I favor statutes that impose criminal

penalties on private adventurism abroad conducted at the Executive s

vbehest one venerable example of such alstatute is the Neutrality Act of

1794, which prohibits private expeditions against nations w1th whom the

’,United States is at peace 19 In Dellums v. Smithzo,:the executive branch

' :argued that Congress never intended to extend the Neutrality Act'
'_prQViSions.to acts'of,government_off1Cials. Although the Court of Appeals

in Dellums never reached that issue; this'bill if passed would have the-

salutary effect of unambiguously stating Congress intent to subject
7

'._executive offiCials to criminal liability for knowing unlawful acts. Thus

the bill’s main advantage is that it would prov1de JudiCially enforceable

remedies for executive Violations of the foreign affairs 1aws

When 1 said earlier that Congress ‘has too often ”acquiesced” in the '
[ o

:PreSident s actions 1 meant in part that Congress has too frequently

'employed ineffective legislative tools to control executive adventurism

Most of the post Vietnam era statutes I have described used procedural

dev1ces to bring executive action under control such as'sunsetting,

.

1918 u S.C. §§ 959- 61 (1982)

20573 F. Supp. 1489 (N.D. Cal 1983), revid, 797 F.2d 817

(9th Cir. 1986)
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"leglslatlve vetoes and appropriations 1imitations. fBut'as-you"know;vin"

e 1983 the Supreme Court struck down the leglslatlve veto.?l 1In the

_ Declassified in Parf - Sahitized Copy Approved for Release 2012/11/14 : CIA-RDP90MO0O0005R001100110029-2

'Iran-Contra Affa;r we dlscovered that reportlng and consultation
reqﬁirenents-dovnot work'and that:even eommlttee‘over$¥8ht.devices,%sueh'as o
reQuirenents of written.fineings;band appropriations iimirationsj suon‘as
the-Boland Amendment;voan be'circumvenced'by'execntine_offieiais who are
" intent nponuevading them{ iWhenqekecntivevofficiais aor'unlayfnllyﬁ'none of -
the’congressional_conrrol devices‘currenciy in nse imnosefoirect'costs.oﬁx
them, as.tnis’Bill wonid do.: | | |
Myrnajor ooneernvaoonr the bill;,as‘currently drafted;gis‘thatVit
_extends Beyond this narroﬁ.ano:desirable pnrpose_to'cnilibother :ynes‘of'
: Iegitinate aetivity. -The”bill:nowherevdefines its most crueial termn the -
phrase,”intelllgence act1v1ty By holdlng 11ab1e prlvate persons who L
'-conduct any bu51ness wlth the Unlted States that results in . ;.f éi
ViOlation” of the bill, the law imposes a”heavy.bnrden‘on private'persons.o?
;_.to familiarize themselvesAwithIall sratures,_Executive 0rdef5iTgf'  rf
vinfernational-agreementseof}the United States ano,mjghtrdiSSuadesthem from
veoing bnsiness Withvthe'U{S{'for-fear of»later prosecntion. .The’bili_
leaVes unclear wherher a goyernment official-nho pians aetivitj.rhatiwili'ﬂ
'niolare;a‘stature nhieh'is aont toTexnire; for e#ampie, an_appropriations
»riderﬂsnon'as tne Boiand Amendnent;:can:be’crimrnaliy*charged for his or
her aerions."Moreover, byberininaliaing'acts rhat nlan\of»prepare.to_
:ViolatebExeeutiie Qrders ‘in force,” the"bill’may.freeze inro'rne eriminal
.1aniEXecutive Orders tnat:willrsoon be.rescinded t'For.eXanple the prlnate

bankers, Federal Reserve Board off1c1als, and executzve branch officials

21gee INS v. Chadha, 462.U.S. 919 (1983).
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cr1m1nallzes 1nte111gence activities whlch violate ”1nternational
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who planned thebtransfer of funds to'Iran'that'secured the release of

"Amerlcan hostages in 1981 could arguably have been charged under this bill

.‘because the1r act1v1t1es dur1ng 1980 planned transfers that were not

permltted by the pre51dent1al freeze orders that were then in force 22 .

Slmllarly, I.am troubled by the breadth of.the prov151on that fe

agreements to whlchbthe United States is a party_. It is well established

~ that Congress may validly enact a statute that violates,~or makes it

impossible for the United States torcarry out our obllgations under an

'1nternat10nal agreement 23 One .recent controversial example may be the so- .

" called Grassley Amendment to Forelgn Relatlons Authorlzatlon Act of 1988, 24'.

orderlng the closure of the Palestine leeratlon Organization missions in
the Un1ted’States,.wh1ch arguably_ylolates the United Nations Headquarters
Agreement'of,l94772$ If_executive branch officials took secret actlon-"A
pnrsuant'to snch.a:statute'to,enforcebits‘terms,'they'COuld concelvably bev:

charged under this bill, andawould not clearly be‘exempted'even if the

~ statute were later held unconst1tut10nal or the agreement were later.i

valldly termlnated

225ee Exec. Orders No. 12,276-82 (1981), reprinted in S50
U.S.C.  § 1701 note (1982) (orderlng transfer of frozen assets ‘to
Iran and revoklng prior executlve orders prohlbltlng such

Vtransfers)

23See Restatemehtf(Thirdf_Foreign'Relations Law of the

. United States § llS & comment'a § 339 & comment.a (1988)

24See Anti- Terrorlsm Act of 1987 Pub L. No 100 204, §§ _
1001-05, 101 Stat. 1331 1406- 07 (cod1f1ed at 22 U.S. C §§ 5201- .

: 03 (1988))

o 25Agreement between the United Nations and the United States
of America’ regarding the Headquarters of the United Nations of

June 26, 1947, 61 Stat. 3416, T.1.A.S. 1676, 11 U.N.T.S. 11,
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Finally;.1=am eoncerned aboutbthe.provision in the‘bill'generaily .
denying defendants the defense of superior,otders‘unless they ”did not know
'and‘coulddnot reasonab1§'haue'been expected toaknow‘that the act ordered
was unlawfui.” While that provision spares true underlings from eriminal h.i ) : |
- proseeution,26vit does hit_hard at highieiecutive offieials;juStvbelo& the .
President'uho are oharged with making countless daily decisions that'tread‘
the lines draun'by variouslnoneriminai provisions_of‘the U;S.'Code."While:
the Iraﬁ-ContrabAffair_reVealed_the dangers ofhoermitting such-n
brinhmanshin, Congress.should-also takebcare not to-overdeter.offieials and
ch111 v1gorous de0151onmak1ng, thereby encouraglng exce551ve executive
t1m1d1ty in forelgn affarrs

Wlthvregard tovthe bill’s enforcement? 1etAme make threevhrief
'observations .First 1 cannot support proposed sectlon 2904(a),~which
would impose the penalty of leave’ w1thout pay on a defendant based solely
on probable cause of gullt 'w1thout prov1d1ng for reconpense.lf the
: oroseeutlon 1ater falled tovprove gu1lt'beyond a;reasonablevdoubtga Seeond,f
Aeither.the statute itself or thev1egis1ative"history.Should.attemnt‘tov
reoonciie.the standard fordinvoking'the'superior orderSvdefenseuuithvthe‘

standard for off1c1a1 1mmunity for c1v1l damages set forth by the Supreme

Court in 1ts 1982 ‘decision 1n Harlow v Fltzgerald 27 If that Jud1c1a11y

‘ 260f U.S. v. Barker, 546 F.2d 940, 954 (D.C. Cir. 1976)
. (holding that two- Watergate burglars may defend agalnst criminal
. charge on the ground that they had reasonable belief that
superior who SOllClted thelr ald was’ duly authorrzed offlcer of
the law) ' R o :

, 27457 U.S. 800, 818 (1982)(executive officials other than
the President are immune from civil damages for official acts.
“insofar  as their conduct does not violate clearly established
statutory: or const1tut1onal rlghts of which a reasonable person
would have known. ”)' . :
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created civil immunity standard equates with this statutory standard for .

‘criminal defense, ‘Iiwonldvask ﬁhy the criminal standard is not more

’generous If the two standards dxffer Iiwould desire_clarificationgof

exactly how they dlffer -Flnally,.the_drafters may wish to address”an

1ssue.raised in Dellums v. Smith, which I have~a1ready mentioned: yhether

private citizens should have standing to challenge a‘refusal by the
'Attorney-Ceneral to.conduct the preliminary investigation required under

the Independenthounsel.Act tofdetermine whether officials covered by this

bill violated its provisions in a particular case.2®
Let me caution that none of these objections arevfatal Most of them
would be cured by . rev151ng the blll to add more detalled prov1sions on

enforcement a clearer deflnltlon of /Lntelllgence_actlvity and the terms

”planningvof” and ”preparation-for” such activity, and clarification’of the

provision regarding executive orders and international agreements, which I

understand other"witnesseS'will'shortly'address.‘ To reiterate, let me'say'T

‘that while memories of the“iran-ContrajAffair remain fresh, I'belieﬁe that

Congress should seek to enact broader and more ambitious corrective

legislation than this, namely, a comprehensive national security charter

that would restructure the incentives that executive branch officials face -

~ when they consider whether to_violate or circumvent existing'foreign
. affairs laWS. 'In'nOdified7form the 1eg151at1ve proposal before us could :

- constltute an 1mportant p1ece of that natlonal securlty charter

’

V. Conc1u51on:

The Iran-Contra Affair has presented Congress witn’a window of

28In Dellums, the U, S. Court of Appeals for the Nlnth |
Ceru1t .concluded that prlvate plaintiffs lacked such standlng
See 797 F.24 817 (9th Clr 1986) :
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_opportunlty to reassert 1tse1f 1n the forelgn affalrs policymaking process

that it has not had since 197& At that tlme, Congress exploited its
opportunity by 1eg151at1ng a broader ong01ng role for itself across the’

realms of forelgn'pollcy, a role which the executlve branch‘has since

sought systematically to undercut. " Since the IranjContra Affair, Congress

has squandered its_new'opportunity,to_draft and pass a new national
security charter. If Congress wishes to preserve its role in national

security policymaking, the time could not be more ripe for it to seize the

1egislative initiative.

To those who say that only a professor could thlnk it polltically

Ap0551b1e to. draft and enact such wide-ranging 1eg1slat10n let me note that

'1eg151at1ve proposals ex1st “the only need 1s for congreSSLOnal interest

Even as we speak Senator Cohen s bill to amend the Intelllgence Oversight
Act has passed the Senate w1th suff1c1ent votes to overrlde a pre51dentia1
veto and Congressman Stokes’ companlon b111 has been reported out of the

House Intelllgence Commxttee 29 Senators Byrd, Nunn, Warner and Mltchell

'have recently offered a'promlsrng b111 to amend'the War Powers

Resolution.30 Senator Bidenxand CongreSSman‘LeVine have proposed

295ee H.R. 3822, 100th Cong., 2d Sess., 133 Cong. Rec.
H11866 (daily ed. Dec. 18, 1987)(introduced by Congressman

‘;Stokes), S. 1721 100th Cong., 2d Sess., 133 Cong. Rec. S12852
 (daily ed Sept 25, 1987) (introduced by Senator Cohen). At

this writing, . the Senate bill has passed the Senate by a vote of

~71-19. See N.Y. Tlmes Mar. 16, 1988, at A8, col. 4. The House
'bill has been marked, up. and- reported out of the House S

1ntelllgence commlttee, and is awaiting action by the House

“Forelgn Affalrs Committee; ;£ wwhich it has been jointly

referred v See #sIran- Contra Bill Moves Closer to Passage ’”

~ First Principles, May 1988, at 9.

3O§gg'S.J. Res. 232; 100th Congl, 2d Sess,; 133~Congf Rec.
$S6239 (May 19, 1988) (requiring the President, before using .
force, to consult with “Gang of Six” consisting of the majority
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legislation to-amendlthe Arms Export Control Act§31 -And Senatbr-Specter

‘ haS'prOposed seieral.biiisvthat would create a politically appointed.

director of nationalvintelligence reform the congreSSionaI intelligence

‘committees, and 1nstall an 1ndependent 1nspector general at the CIA 32

-What Members of Congress must recognize 1s that a11 of these proposals

should be'integrated because they addressvdifferent_facets of the'same_'
problem: the need to restore the constitutional and institutional balance
in foreign affairs.. Even if only partially successful, a congressional o

attempt to consider omnibus legislation along these 1inesf§ou1d at least

_focusinational_attentionvOnvthe.right precedent, problem, and prescription.

.Inithe same way as thelGrammfRudmaanollings Budget-Balancing Act and the

War Powers Resolution constituted first cuts at constitutional line-drawing -
in their respective fields, so too would new omnibus national security
legislation redefine the way we think about national security law.

In my’judgment:'sﬂchia 1egislative effort could takeiplace any time

;‘durlng the early years of the next Administration A Republican President

“eager to engage in such an exercise could use the concept of a national

security charter as a way of putting the Iran- Contra Affalr behind him a_

Democratlc Pre51dent could use it asza means of declaring hls seriousness'

and minority leaders'Of both Houses, the Speaker of the House and

- the President pro tempore of the Senate and to maintain -

continuing consultations with “permanent consultative group”
composed of the Gang of Six, plus the chair and ranking minority
member of the Armed Services, Forelgn Affairs and Intelligence
Committees of each House) ' e

313 419, lOOth Cong. , 1st Sess. (’1937); H.R. 898, 100th

.mﬂcéng , 1lst- Sess (1987)

3256 5. 1818, 100th Cong., lst Sess. (1987); . 1820, 100th

.. Cong., lst" Sess (1987)
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about foreign po11cy reform Sut'even”lf the impetus for national”security} ;’
‘reform does not come from the pre51oent1al cand1dates there seems no

reason yhy 1t.shou1d‘not»come from Congress 1tself Congress has recently

led many recent broadscale leglslatlve reform efforts for_example the Tax, _"
'Reform Act of 1986 the deregulatron movement of late 1970’ .vangbthe:
’ env1ronmenta1*reform movementvof late 1960;53 The problem of national _
osecurlty reform ls at least as lmporrant as any of these. Many notable’v.f
forelgn affairs reforms, 1nclud1ng the 1986 South Afrlcan.sanctions bill

the . Trade Act of 197A and the War Powers Resolutlon passed into. law
Vw1thout 51gn1f1cant pre51dent1al leadershlp or over.presidential

opp051tlon;v Even wlthout strong pre51dent1al leadersh1p, a Congress

commxtted to blpartlsan natlonal security reform could pass a legislativek
charter that would redeflne the.allocatlon of " national securlty

respon51b111ty between ‘the: branches for the next forty years

1The release of the Iran#Contra Committees‘ report last" fall should
‘have marked_the beginning,lnot the end, of Congress efforts to deal with'
the natlonal securlty crisis exposed\by the Iran- Contra Affalr » Let me

close by quot1ng Justlce Jackson s concurrlng op1n10n in Steel Seizure

,that challenges the Pre51dent equally, or perhaps prlmarlly, challenges

’ Congress ;'ﬁ . We. may say that power to- leglslate .,L'; belongs 1n the l
hands of Congress but only Congress 1tse1f can prevent.power from slipplng
.through 1ts fingers. "33 |

| _ Case, whlch I th1nk admirably summarizes our present situation: "A crisis
'Thank you very much for‘yourvattentlonf;
| B [ .

| 33Youngstown Sheet & Tube Co v, Sawyer 343 U S. 579 654 _
- ’ » (Jackson J. concurrlng) :

"
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Hearings on H.R. 3665 'I'he Official Accountabllity Act R
Subcommittee on Criminal Justice of the Judicial Committee C
' U S House of Representatives .

Official Accountabllity and Internatlonal Law
Some Observations

- June 15, 1988
: - Statement of Richard Falk
Albert G Mllbank Professor of International Law and Practlce
: Prlnceton Univer51ty
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At the’endaof WOrld war‘II there was a strOng consensus, then.led-byf'

“the United States Government, that it was of great public 1mportance to

extend notions of criminal accountabillty to those who acted on behalf of
the state, yet in.violation of.international law. 'Although%this consensus

was‘built upon the bedrock of opposition to‘practices prevalent'inbNazi'a

Germany and Imperial Japan, it was - also forward looklng. In the course ofh

his celebrated opening statement at the Nuremberg tribunal Mr. Justicev:
3

Jackson speaking as the chief U.S. prosecutor, made this famous assert10n°7

"And let me make clear that while this law is first applied against German

aggreSsors, thevlaw>includes,'and'if 1t>1s,to serve any;useful purpose it

mustlcondemn,'aggression;by-any,other nations; including those which sit
here now in judgment."

This expression of a'commitment to extend ideas of official

accountability in the war/peace area to the postwar reconstruction of

desirable, and- possible.. It was on this basis, and again on the basis of

- U.s. leadership, that the outcome of the Nuremberg (and Tokyo) experiences

were'codified as generally operative“principles of p031t1ve 1nternat10na1_
law, first in the form'of a unanimously endorsed resolution of the_United

Nations General Assembly»(General Assembly Resolution 95.1),’1ater -

‘Law Commiss1on. Few 1nternational law spec1a11sts would question the

;international political life was widely accepted at the time. as necessary,

.authoritatively reformulated by the highest expert body, the International‘

bindlng character of these Nuremberg Pr1nc1ples, which rest on the centralf

‘prop051t10n that.ind1v1duals serv1ng in gQVernmental'capac1t1es-cannot f‘

excuse violations of internationalhlaw in the area of mnational security - .
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policy by invoking national interests or the*"superior'orders" of
political and military leaders, including those of a head of State.

This conception of accountability to governing rules of international

" law has been formally extended to govern the operations of . U S. armed
v-forces. In the u. S Army Field Manual, issued in 1956, obligations are set
.-forth in provisions §§498-511. ~lt seems significant that the manual, "anv'

“official publication of the United Sta‘tes Army," accepts dul'y ratified

1nternationa] treaties: as determinative of 1egal obligationS' "..their'

v [i e. treaty} provisions must be observed by both m111tary and civilian

personnel with the same strlct regard for both the letter and- spirlt of the
law which is required w1th respect to the Constltution and statutes enacted
in pursuance~thereof " In effect, by such a formulation, there is already

present a firm legal obligation to conduct all government operations within

a framework of constraints established by duly ratlfied 1nternational

'treaties.

Several more: specific principles are expressed clearly in the manual:
superior orders are not an acceptable legal defense' the obligations to'“
uphold rules of international law are not waived by battlefield necessities

or the imperatives of war; and'the-absence,Of a punishmentvfor the offense

“in domestic law does not relievetan individual of responsibility under:'

international law. In §510 entitled'"GoVernmentdOfficials,"_the'language is

peculiarly pertinent to the matters before this committee: '"The fact that a .

- person who committed an act which'constitutedta'war crime acted as the head

of a State or as a‘responsible government official does not relieve him from

responsibility for his act." 'If such a legalvframeWOrk exists for those who.

serve in the military and face the strongest pressures to abandon the - -

~ restraints of law, it would seem strange to'eXempt'their civilian
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counterparts who are associated‘with intelligenceiactivitiesithatbhavefoften |
had ‘the character of military or paramilitary undertakings;-

Although shrinking back. from the 1mp11cations, the various official
responses to. the Iran/contra-dlsclosures, including the Tower CommissiOn y
Report and Pres1dent Reagan s main response in the form of a nationally

televised address on March 4, 1987 accept the notion that government

operations in the national securitv field impose legal accountability upon

all those who‘take part. Mr. Reagan strongly endorsed the view that
principles of legality should preva11 even when the activity was within the

domain of national security and of a necessarily secret . character (as, for

_instance, certain negotiations for the release of hostages held in foreign

countries).

- At'the same time, the public-discussion of_law in the'setting,of-Iran/

contra seemed to be concerned. only with adherence to domestic law, including

broad constitutional notions of separation of powers. Even the
congressional committee of investigation, in 1ts interrogation of Colonel
North, and others,vseemed to back away»from those issues‘of accountability

that flow from international treaty obligations.

II

) Here, then, isrthe nub-of theVproblem. There is an undoubted formal

‘and technical acceptance of off1c1a1 accountability as 1nformed by .
.1nternational treaty obligations, but there 1s an equally impre551ve
v reluctance to implement these obligations-in any effectivelmanner This
"reluctance, it should be. fully acknowledged, runs deep, particularly in

__relation to issues of natlonal security Against ‘the claims of law is the

dual sense that efficiency in foreign policv requires governmental
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discretlon to do whatever helps produce victory and that the. adversaries of -
the United States are not constrained by deference to international law.
Underneath these widely held views is the belief that international 1aw 1s

not truly law, and that the game of nations unfolds in a Jungle--in the

'end,"onlyvthe play of unfettered forces “count..’ Such attitudes are not new,

but ‘the prolonged urgencies of the Cold War carrled on beneath the shadow of

a possible nuclear Catastrophe, have tended over the years_to convert’the

doctrine and practice of national security into a corpus of behavior that is

virtually unchallengeable by reference to international law.

' 1Is this a desirablehstate of affairs toﬁaccord lip service to official

accountability under international treaty”law, but to'grant?an'exemption in

practice7 The issues posed raise both matters of prudence and of. princlple.‘
Would the United States be trulv disadvantaged in international affalrs by

adopting a policy of implementing,notions of offlcial accountability? An

‘affirmative answer would havertoyshow from the recorddtwofthingstl thatdthe
. United States has:benefitted_from'pastlpractices of international
lawlessness and that the Soviets both engage in such practices and would

.-likely take advantage or'any'U.S{‘disposition to become'more 1awfabiding. _1

It is a matter of judgment, but I would submit as a student of U.S.

.. foreign policy in this period, that the costs of "lawleSsness"_haye’far

outweighed.the”gains, Such an;assessment is,based both on the longer term

COnsequences,of'"successful"“interventions (Iran:1953"Guatemala 1954 Chile

A‘1973) and of "failures" (Eastern Europe in the late 1940s, Bay of Pigs)
: :.VBeyond this, the internatlonal reputation of the Unlted States has suffered v
'greatly by thls persistent pattern of perceived lawlessness. Deep -
4expressionsﬂof antleAmerican popular feelings are powerfullypand_"‘

‘increasingly manifest in such diverse settings as South Korea, Central
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: 6f;,,,,

'fAmerica, and'the'hiddleanst.; These feelings are significantly connected
lwith the belief that the v. S Government, especially by way of illegal

' interventionary diplomacy through the agency of covert operations, is ‘
_responsible for conditions of domestic repression.: Finally, and

_ non-trivially,vthe costs of international 1awlessness at home are.

'con51derable and mounting a divided and disaffected citizenry, w1despread ‘f
"attitudes of cynicism and distrust toward official policy, a. weakening of
_fundamental ideas about separation of powers and the primacy of popular

sovereignty.

But what about the'deiet Union7 Is it justifiable, or was 1t, to
fight'fire with»fire? First of all,- the argument of effectiveness must be

first demonstrated, both theirsland_ours. If'interventionary_activ1ties

- are, on'balance, self-defeating, then it is actually a national advantage to

refrain from their commission, regardless of what the Soviets ‘do. The‘ '

. Soviet 1nterventionary record looks no more successful than the United

States record The Soviet failure in Afghanistan is only the most dramatic
instance of such failure.v Out51de those contexts of d1rect occupation, as
in EasternvEurope, Soviet efforts to intervene covertly overseas have not

yielded any significant results bearlng on either regional or global

'balances of power. Under Chairman Gorbachev Sov1et foreign policy seems‘_

.likely to become more restrained and law—oriented  If Soviet substantial

violatlons of specific treaties 1n the national securlty area occur, the

United States would be legally entitled to take. offsetting steps w1thout

necessarily g1v1ng notice or repudiating the treaty. That is, fears of

becoming asymmetrically;trapped by requirements‘of.legal accountability seem

-unwarranted given'the.flexibility.ofvtreatyilaw{.
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"Thevissuesiof principle inVQ1Ved are:also important.* The premises{of ar.

constitutional democracy accept the notion that governmental accountability

to 1aw.is'inherently-yaluable even_iffit7is.achieyed at some cost in

efficiency. Extending this rationale to foreign policy"seems natural in an

: interdependent world ‘As a practical matter.two.setS'of actionsvare”subject

to infringement by imposing governmental accountab111ty
--respect for the const1tutiona1 order of” foreign countries,
~--respect for international treaty rules prohlbiting the use of

force as an instrument of foreign policy in circumstances other than valid’

~ claims of individual and collectiye self-defense; -

To reverse,this;tide of unconditional,’and largely unexamined,

. deference to,national security‘claims,iit Seems.highly beneficial to impose

a serious framework of accountabilitybunder”law.in all governmental
operations.
111

The objectives and scope of H.R. 3665 seem responsive to national

requirements and to~the values'of constitutional democracy Extending

R offic1ally accountability would enhance respect for government here and

abroad, and would glve the American people some assurance that their
offlcials were 11v1ng within the frame of 1aw..>

,There are some specific issues of approachﬁin the proposed legislation

. that 'I would'raise'for discussion. First of all, in §2902, it seems unduly

~ broad to cast the net here to cover any 1nte111gence-activity. It does

not seem de51rable, at this stage, to rlsk allegatlons of illegallty under -

1nternat10na1 treaties for intelligence activities associated w1th '

1nformat10nfgather1ng.' Some'of these activitles,_such as satellite'

: ﬁ?ézl;f"
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b.,observation and overseas espionage,’undoubtedly raise issues of potential

"treaty violations--relatlng to the peaceful use of space,brespect for'

domestic law, abuse of space, -and the like. Yet these activitles are

related to the prevention of the risk of nuclear war. and surprlse attack,

- and are part of the accepted, and generally des1rable, practice of states.

The application of international treaty concepts would seem arbitrary and

often harmful In my view, then, the scope of "National Security Offenses

:flowing from "intelllgence activity should be restricted to. covert

operations, or some like‘term of art.

‘There is,valso; aiquestion‘of whether'international treatieleOuld”be'
deemed as "selffexecutingf'without further‘1egislative,specificationsmv To -
make this Iegislation more‘resistant to:constitutional controversy,vit would
be helpful to spec1fy the treaties that are to be the basis of this new.
statutory offense. Such a specificatlon would be sufficient to encompass
thosebOffenses done by‘intelligence-officers under a color of governmental
authority: | | | | |

—-violations of the laws of war (Hague Conventlons of 1899 1907; ’

' Geneva Conventions of 1949, and more spec1alized treaties to which the

United_States is a party,,for'instance, the,Biological Weapons Convention);‘f
—-respect for'the.prohibition on the use of forcelin international
vaffalrs (the United Nations Charter, and a- variety of regional treaties in
the Western Hemisphere), .: | . e -
'——respect for the’constitutional'integrity‘of foreign'states and .
respect for the treaty rule. of 1nternational law forbidding interventlon in -
‘the 1nternal affairs of soverelgn states (the United Nations Charter as' .

authoritatively 1nterpreted by]resolutions of the Organization and by

v decisions,of the International Court of Justice). .
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The obligations‘of treaty law on these offenses‘are QUite7c1ear} The;__
only serious obstacle to assessing violations would involve clarifying

contested versions of the facts, a familiar task for law enforcement

( officials_and courts.

’ There is one final,point. The statute as drafted does not. incorporate‘.
customary international law. It should be noted that the U.S. field manuals
governing accountability do encompass customary international law, and the.
U.S. Supreme Court has authoritatively indicated its applicability to legal
disputes in domestic courts. _ There would be much relevant; reinforcing
material in customary internatlonal law, especially on the crucial norm of
non—intervention. I would, accordingly, recommend that H. R 3665 be amended

to include.customary international_law, but onl ly agvig_pertains Eg'specified

national security offenses of the sort indicated here.

IV
In conclusion, passage of H.R. 3665 would give great encouragement to

all those Amerlcans who believe ‘that a law—oriented foreign policy ‘best

serves our interests and values in the modern world. "It would also help

restore andﬂsustain our confidence in government,'and’mOUnt a'long overdue‘
challenge to the claims of nat10na1 security policy to be above the 1aw. We

need. offlcial accountability of governments at least as. much in 1988 as we

» understood we needed it back in 1945.
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statement .. -
| ..-<'>f°
Professor Jules Lobel Un1vers1ty of
Pittsburgh Law School, Representing the

.'Center for Constltutlonal Rights on H.R.
3665 The Off1c1al Accountablllty Act of 1987

Before
'vThe House Committee on the Judiciary

Subcommlttee on Criminal Justlce,
June 15 1988

Mr. Chairman and'members of the Committee,'thank-YOu for the -

.opportunity-toypresent'this testimony before the Committee on
behalf of the Center for Const1tut1ona1 nghts The Center for
‘Constltutlonal nghts (CCR) has long sought- t0 ensure that

Executive 0ff1c1als comply w1th the rule of law in conductlng

Unlted States-forelgn pollcy Flve yearsvago, the CCR represented

_ Congressman Dellums 1n h1s attempt pursuant to the EtthS in

‘Government Act to 1n1t1ate a spec1al 1nvestlgatlon into alleged

executive v1olat10ns of the Neutrallty Act in connectlon w1th U s.

ald to the Nlcaraguan contras : Whlle ‘the Federal Dlstrlct Court

':ordered such an 1nvestlgatlon, holdlng that reasonable grounds o

.ex1sted to belleve that a crlmlnal V1olat10n had occurred 1ts

| order was. reversed on other grounds by the Court of Appeals 1v

Because of 1ts commltment to. the pr1nc1ple that Executlve

-off1c1als must not be above the law the Center for Constltutlonal .

nghts supports H R. 3665

el lums v. Smith, 573 F. Supp. 1499, 577 F. Supp. 1449 (N.D.
Cal. 1984), overruled on other grounds, 797 F 2d 817 (9th Cir.
1986). - . , _ ‘
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The hlstory of CIA act1v1t1es 51nce the enactment of the B
Natlonal Securlty Act of 1947 1llustrates that a fundamental
'confllct ex1sts between what has become known as the natlonal
securlty state and the rule of law For 1t 1s a. ba51c premlse
underlylng the act1v1t1es of the CIA and Natlonal Securlty
‘apparatus that obedlence to law must yleld to the natlonal
: securlty 1nterests as percelved by the Executlve As former{
Pres1dent leon explalned in a 1977 1nterv1ew "If the Pre51dent
R ;’approves somethlng, approves an actlon because of natlonal
securlty, then the Pres1dent's dec151on in that 1nstance 1s one
that enables those who carry 1t out to carry 1t out w1thout
“violating a law "2 .Ten years later Ollver North returned to a .
similar theme, v1olat10ns of 1aw are Justlfled by natlonal
securlty 1nterests.“ | |

The Iran contragate 1nvest1gat10n and report focused on
-?v1olat10ns of statutes enacted by Congress.? Yet, 1nternat10nal'

7agreements binding on the Unlted States have'also been seriously

"'glv1olated by execut1ve off1c1als in carrylng out covert operatlons’

in Nlcaragua In 1983 CIA agents authorlzed and dlstrlbuted a ffv
manual to the contra forces encouraglng the assa551nat10n of
:‘c1v111ans who supported the. Nlcaraguan government in clear
_v1olat10n of both an executlve order and the U.N. Charter and

Geneva Conventlons ' In 1984 the CIA was respon51ble for

Quoted in K. Sharpe The Real Cause of Irangate, 68vForeign
Policy 19, 35 (1987). : e :

3Report of the Congress1onal Commlttees Investlgatlng the
Iran-Contra Affair, S. Rep No. 216 H. Rep. No. 433 100th Cong.
1st Sess.»chp 27 (1987) .
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'unanlmously held that both actlons v1olated 1nternat10nal law
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mlnlng Nlcaraguan harbors, in v1olatlon of our treaty obllgatlons

under the U.N. Charter, the Charter of the Organlzatlon of

Amerlcan states and Treaty of Frlendshlp Commerce and Nav1gat10n

with Nlcaragua The Internatlonal Court of Justlce V1rtua11y
4v
In ne1ther.of these cases 1nvolv1ngvser10us_v1olat10ns.of oury'
internationai,obligations were the wrongdoers appropriately
punished. . | ; o |
The diverSion‘of funds*to»the contrasffrom Juiy'through
October 1986 not: only v1olated the Boland Amendment it also

v1olated the Judgment of the Internatlonal Court of Justlce in

Nlcaragua V. Unlted States We are bound to ablde by that

judgment pursuant to Artlcle 94 of the U. N Charter to whlch we
contlnue to be a party Durlng the tlme perlod 1nvolved
Congress had not authorlzed act1v1t1es in. v1olatlon of the ICJ

Judgment Yet that v1olat10n rece;ved no:attentlon‘from_the

"1nvest1gat1ng commlttee

The Executlve ‘Branch has cons1stent1y dlsregarded appllcable j-
treaty obllgatlons 1n conductlng covert operatlons - A spec1al
Pres1dent1a1 commlttee in 1954 argued that 1n combattlng communism
"There are no rules 1n such a game | Hltherto acceptable norms of

5

human conduct do,not_apply,":, Pres1dent Ford when asked if the

4Case Concernlng Mllltary and Paramllltary Act1v1t1es in and

Against Nlcaragua (Nlcaragua V. Unlted States), 25 'ILM 1023
"(1986)

5S Rep ‘No. 755, 94th Cong. 2d SeSs. 9'(1977) quoting'Hoover ‘
comm1s51on on government organlzatlon . S . o
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CIA's "destablllzatlon"_of the Allende government 1n Chlle yf

v1olated 1nternatlona1 law, replled
: "I'm not 901ng to pass judgment on-
whether it is permltted or authorized under
1nternatlonalxlaw It is a recognized fact
that historically as well as presently such: _
actions are taken 1n6the best 1nterests of: the -
countrles 1nvolved w=- : :

Thls cavaller Executlve attltude toward our 1nternatlonal

obllgatlons is contrary to our const1tut1onal prlnc1ples Artlcle :

'VI of the Constltutlon establlshes treatles as the supreme law of

the land. Because the Supreme Court de01s1ons have accorded

treaties afstatus equal to that of actsvof-ConQress,7fthe

President isyreQuired to adhereito the law_laid down by those

treaties just as he is'obliged to obey'statutory-law Thus, the

. Supreme Court has held in Cook V. Un1ted States that the Executlve

8 .

power is limited by a-treaty,n a p051t10n supported by the

statements of early congressional leaders and statesmen, as well

as modern commentators‘g- Whlle the power of the Pres1dent to

‘termlnate a treaty is as yet undec1ded the Executlve clearly has .

‘no unllateral power to. amend modlfy or breach a treaty Them

Church Committee concluded the Executlve.Branch's authorlty to

6Pres1dent1al News. Conference 9/16/1974 10 Weekly
Compllatlon of Pres1dent1al Documents 1157 1162

Whltney v. ‘Robertson, 124 U.S. 190 194 (1888), The Head o

_ Money Cases, 112 U.S. 580, 598 (1884).

8Coo,k v. United States, 288 U.S. 102 (1933), United. States v.

Decker, 600 F.24 733,'737 (9th Cir.), cert denled 444 U.S. 855 .

(1979).

_ 9See sources collected in Lobel, The lelts of Constltutlonal
Power: Conflicts Between Foreign Pollcy & International Law, 71
Va. L. Rev. 1071 1121- 29 (1985) .
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undertake forelgn 1nte111gence act1v1t1es can only be exerc1sed
"1n accordance w1th appllcable norms of 1nternatlonal law "lov_
Even John Marshall's famous speech proclalmlng that the Pre51dent
,1s the sole organ of the natlon 1n 1ts external relatlons, relled
v_on by proponents of broad Executlve power, goes on to state that
- the Pre31dent is. "charged to execute the laws A treaty is
declared to be a-law He must then execute a treaty v "11
Dec1s1ons to breach treaty obllgatlons or customary law have
.the potentlal to create 1nternatlonal stralns and repercuss1ons
. far more serious than routlne forelgn pollcy dec151ons.,
Separatlon of powers concerns dlctate that even assumlng ‘that such_
actions are constltutlonally perm1551ble, they should be subject |
to the greater scrutlny prov1ded by a dec151onmak1ng process
1nvolv1ng both houses of Congress -as well as the pre51dent
'In the face of contlnued Executive re51stance to the notion
that it is bound to comply w1th the terms of ‘a treaty .as rat1f1ed
by the Senate--a re51stance recently w1tnessed in the dlspute ‘over
the 1nterpretatlon of "‘ABM. Treaty--lt is v1ta1 that Congress
clearly establlsh sanctlons for v1olat10ns of treaties. H.R. '3665h
1s a welcome attempt to do Just that. Crlmlnallzlng Vlolatlons of
treatles would hopefully glve members of the NSC pause when

con51der1ng partlcular courses of actlon, because they would know

that they could be held personally accountable for the1r actlons

1% Rep. No. 755, supra at 33.

' 11Report of the Congress1onal Comm. 's Investlgatlng the

Iran-Contra Affair, S. Rep. No 216, H. Rep. No. 433, 100th Cong R
1st Sess. at 390 (1987). B . . .
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By prov1d1ng that Executlve off1c1als who v1olate treatles w1thout.h
Congress1onal sanctlon are commlttlng crlmes, the statute w111 aldv
“1n enforc1ng both democratlc government at home, and a stable and
peaceful 1nternat10nal order R o f S A
'There are. three potentlal obJectlons to‘a statute such as
"H.R. 3665 that I would llke to: address. rThevflrstils that
cr1m1na1121ng-v1olatlons of treatles is unCOnStitutionalTbecause
1nternat10na1 agreements are often very general and subject to
dlfferent 1nterpretat10ns.f That argument 1s appllcable to many
statutes ‘as well- even: the Boland: Amendment was apparently subJect
to dlfferlng 1nterpretatlons Moreover whlle 1nternat10na1
agreements are~often drafted broadly and-are subject to various
_dlfferlng op1n10ns as to thelr reach natlons generally agree as
to a treaty s core meanlng For example, ‘while there is dlspute
as to the expan51veness of Artlcle 2(4) s prohlbltlon agalnst the
use of force, all natlons ‘agree on certaln bas1c pr1nc1ples ~To
v 1nvade another country is clearly prohlblted Such U.s. actlons‘
as the Bay of Plgs 1nva51on, or the Grenada 1nva51on, or m1n1ng
.the Nlcaraguan harbors clearly v1olate those core pr1nc1p1es
"The narrow1ng of somewhat imprecise and broad pr1nc1ples Of"
1nternatlonal law to a unlversally agreed upon core 1s not new 1n
American Jur1sprudence.» In 1819 for 1nstance, when Congress
enacted a statute prohlbltlng plracy "as deflned by the Law of
Natlons," serlous questlons arose over whether thlS deflnltlon was’
suff1c1ently prec1se to permlt prosecutlons under the act

Justlce Story, wr1t1ng for the Supreme Court, held that 1t was,
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Enoting that‘aithough there‘may’be‘a~ﬁdiver5ity ofedefinitionsﬁfof :
| ‘the crlme,v"all wrlters concur, in holdlng, that. robbery, or
‘j forcible depredatlons upon the sea, . Q 1s plracy "12
We must not forget that our government belleved that certaln
ba51c pr1nc1ples 1ncorporated in 1nternat10nal agreements were
suff1c1ently prec1se to 1mpose crlmlnal 11ab111ty on the Na21s at -
Nuremberg - Justice Jackson, the Unlted States prosecutor at
Nuremberg stated nif certa1n acts in v1olatlon of . treatles are.’
crimes they are crimes whether ‘the Unlted States does them or
'whether Germany ‘does them, and we are not prepared to lay down ahu
rule of crlmlnal conduct agalnst others whlch we would not be
‘ w1111ng to have 1nvoked agalnst us "131 ‘

A second~poss;b1e object;on to criminalising Executive covert
activity in”violatiOn of international agreements is that suchfa
blll would prohlblt many such covert actlons.‘ Indeed, most major-"
Post wOrld war II covert act1v1t1es violated our treaty
‘obligations. The 1954 CIA sponsored overthrow of the Arbenz
governmentiin Guatemala, the Bay of Plgs invasion, the
"destablllzatlon" of the Chllean government the Phoenlx program

. in Vletnam and secret. war conducted by the CIA in Laos all

involved breachlng treaty agreements Yet- that is an argument

| .

| o . o o . : _ o . -

- ’  12yniteq States v. Smith, 18 U.S. (5 Wheat) 153, 161 (1820).
|

|

| 13Report of Robert H. Jackson, United States Representatlve

‘to the International Conference on Mllltary Trials, International
Org. & Conf. Ser. 1I, European & British Commonwealth 1, Dept of
State Pub. No. 3080 at 330 (London 1945) L
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-to ablde by 1nternatlonal 1aw the t1me has come for Congress to

enforce that pollcy
Flnally, the Admlnlstratlon argument in the Dellums case,_"
rejected by the DlStIlCt Court ,was that the flex1b111ty and

dlscretlon requlred by forelgn pollcy dec151onmak1ng dlctated >

»agalnst the appllcatlon of crlmlnal statutes to that realm - In

-~this whole covert actlon area executlve off1c1als constantly

cautlon agalnst applylng clear legal mandates because of the need

for flex1b111ty Yet 1t 1s prec1sely the allowance of Executlve B

,dlscretlon and flex1b111ty that has wrought repeated crlsls,_

scandals and pollcy fallures, as the Executlve searches for

‘loopholes or skewed 1nterpretat10ns of statutes to undertake
‘p011c1es not supported by the Amerlcan people, nor openly and

'>democrat1cally debated

The Iran-Contra Report concluded that "paramllltary covert

actlons are in a tw111ght area," where the Executlve and Congress

'have concurrent authorlty, and in whlch 1ts dlstrlbutlon 1s

14

uncertaln I would argue that such 1s not the case.' The
framers of the Constltutlon belleved that not only declared wars,

 but the 1n1t1at10n of lesser uses’ of force was for Congress and

15 Thus Artlcle I, § 8 glves to

Congress the power not only to declare war, but to’ 1ssue letters

: 14Report of the Congre551onal Comms. Investigating‘the
Iran-Contra Affair, Rep No. 216, H. Rept No. 433, 100th Cong.

1st Sess. 376 (1987)

15

Lobel Covert War - & Congre551onal Authorlty - Hidden War &
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?.of maroue and‘repriSal?whfchItraditionaliyywereﬁperceiveduasﬂuses;E
"»of force short of war. . f . | o —
The const1tut10na1 dec151on to allocateApower over the

‘1n1t1atlon of warfare to Congress, even warfare 1nvolv1ng prlvate
'partles, reflected a. substantlve Judgment on the part of thev’
framers that the use of force agalnst another natlon should be .

_fmade dlfflcult and undertaken only after measured dellberatlon

' The hlstory of covert operatlons over the past forty years has
‘undermlned that . constltutlonal framework Yet that substantlve

, Judgment is equally compelllng in today S world in whichzwarbig_

- far more destructlve and calamltous than it was in 1787. This

gstatute is a welcome effort to restore the constltutlonal balance
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